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The Residential Exemption

In Brief

A provision of state law adopted in 1979 as part of the statute that established the tax
classification system permits a shift of taxes within the Residential Class ("Class One").
While the term "Exemption” may lead one to the conclusion that all residential taxpayers
are benefited by a reduction of their tax bill, the actual mechanism of the exemption is to
transfer a portion of the Class One total tax levy from parcels below the Class One
average assessed value to parcels of above the Class One average vaiue. This occurs
because the exemption applies to the calculation of the taxable assessed value, not to
the actual tax bill. The Board of Assessors is required to set the Class One tax rate so as
to levy the same amount of taxes after applying the exemption to eligible parcels as
would have been levied without use of the exemption. The result of applying the
residential exemption is therefore to set a higher Residential (Class One) tax rate than
would otherwise have been set. Any residential parcel that is not eligible for-the
exemption with therefore have an increase in taxes whether the parcel value is above,
below or at the average.

Eligibility is based on "the principal residence of a taxpayer as used by the taxpayer for
income tax purposes.” (MGL,, Ch. 59, s. 5C). The Massachusetts Department of '
Revenue "has interpreted this language to mean that a parcel must be used as the
taxpayer's domicile as of January 1." (Division of Local Services, City & Town,
September 2002, page 2, attached as Exhibit 1). Because of this statutory requirement
and interpretation, the determination of eligibility of each Class One parcel is made
annually by the Board of Assessors and requires some form of application process with
attendant submission of documentary evidence by the taxpayer (see letter from Town of
Brookline Board of Assessors, Exhibit 2). A taxpayer who is aggrieved of a denial of the
Residential Exemption has rights of appeal in the same manner as a denied tax
abatement application.

What is Class One?
Class One consists of all property classified for tax purposes as residential real estate.

What parcels would NOT be eligible? _

Any Class One parcel which is not the domicile of the parcel owner on January 1
preceding the tax year would not be eligible for the taxable assessed value reduction.
This includes all open land parcels, single family, multi-family, condominium units and
apartment buildings. :

A further significant excluded group is any Class One parce! that is held in trust. A 1994
Appeals Court decision (Moscatiello v. Assessors of Boston) "denied the residential
exemption where the applicant only had a beneficial interest under a nominee trust.”
(see Exhibit 1). Concord has many residential parcels in Trust ownership. Determination
of eligibility in each instance likely would require examination of the language of each

- trust document.




How does the exemption work?
The statute states in part as foliows: .

" ..at the option of the board of selectmen ... there shall be an exemption equal to
not more than twenty percent of the average assessed value of all Class One,
residential, parcels ... provided, however, that such an exemption shall be applied only to
the principal residence of a taxpayer as used by the taxpayer for income tax purposes.”
(MGL Ch. 59, s. 5C). : '

The amount of the exemption therefore is based upon the Total Class One value divided
by the number of Class One parcels. The exemption dollar value is then applied ONLY
to eligible parcels. Communities using this taxation system have found it necessary to
develop stringent and administratively rigorous systems to establish proof of eligibility
annually and to preciude fraudulent exemption status. The resulting higher residenitial
tax rate has the following general effects:

« 'Class One parcels that are not the principal domicile of the owner-
taxpayer for income tax purposes, including vacant land parcels,
apartments, rented duplex-and mutti-family units, rented single-family
residences, and certain residential parcels held in trust would have higher
tax bills;

» Owner-occupied parcels eligible for application of the exemption in
determining taxable assessed value and initially below the average '
assessed value of the Class would have reduced tax bills;

« Owner occupied parcels eligibie for application of the exemption in
determining taxable assessed value and initially above the average
assessed value of the Class would have higher tax bills.

Who has adopted this method of determining taxable assessed value

for the Residential Class? '

Table 1 is a summary of information for the eleven communities (of 351) that have
adopted the Residential Exemption statute since 1981. The most recent adoptions have
been Somerville (1992) and Watertown (1996). Review of the information in the Table
suggests the reasoning behind some of these:

« Nantucket and Tisbury have a relatively high proportion of second homes,
and therefore a smali proportion of residential parcels are eligible for the
exemption {the year-round residents). Use of this taxation system shifts
taxes to non-residents.

+ Many of the other cities and towns using this method have relatively high
numbers of apartment units (Boston, Brookline, Cambridge, Waltham,
Watertown, Chelsea). Tax increases on the owners of apariment
buildings essentially are covering the tax decreases for a segment of
owner-occupied parcels. This can be discerned by noting the relatively

~ lower proportion of exemption-eligible parcels (63% to 75%).

« ' Somerset has a tax base substantially supported by two power plants.
This assessment method may have been perceived as a way to drive



taxes still lower for certain taxpayers without materially affecting others in
their community because the Residential Class wasn't carrying a
significant portion of the tax levy to begin with.

Only one community, Weymotith, has ever adopted the Residential Exemption (1 a82)
and then reversed course {1986). This is a very difficult undertaking. Once a tax shift is
put into place, there are vested interests in maintaining a status guo. Concord
experienced a similar difficulty in first adopting a higher tax rate for
Commercial/Industrial property and then gradually returning to a Uniform Tax rate for all
classes (from 1983 to 1995).

How would primary residence data be established?
As noted by the Department of Revenue {Exhibit 1):

"Whether a parcel qualifies for a residential exemption is an issue that must be

determined initially by the assessors. it may depend on where the taxpayer is
domiciled. Domicile generally is the place where a person has his or her principal
legal home.  Evidence of domicile can be a driver's license, car registration, federal
and state tax returns and voter registration.” ' ,
Our interviews with assessing staff in several of the communities using the exemption
indicated that the determination of eligibility is a major and ongoing administrative effort.
The City of Boston has recently reported that a special data-match effort carried out with
““the state Department of Revenue uncovered many fraudulent exemptions. The Town of

Brookline Assessor recently set out the compliance issues responding to an inquiry from-

the Town of Amherst (Exhibit 2).

How would the Residential Exemption work in Concord?

Using FY05 taxable assessed valuation information, Table 2 provides a broad 7
approximation of how the math might work out in Concord. We have estimated that 87%
of Class One parcels would be determined to be efigible for the Residential Exemption
treatment. Arriving at the actual determination of eligibility would, in our view, be a very
arduous and time-consuming effort requiring additional staff resources not presently

* available. The model based on this central assumption is as follows:

» The FY05 average Class One taxable assessed value is $806,900
($4,674;203,725 total taxable value divided by 5,793 Class One parcels).

» The FY05 Class One tax levy is $45,807,197 (a tax rate of $8.80 per thousand;
see FY2005 Tax rate Recapitulation, Exhibit 3).

« The uniform taxable property value reduction per eligible Class One parcel using
a 10% exemption would have been $80,690; at a 20% exemption, the reduction
in taxable value would have been $161,380.




» If we assume that 87% of parcels would have been eligible (see Table 2), the
total reduction in assessed value for Class 1 using a 10% or 20% exemption
factor would be:

10% factor 5,014 times $ 80 690 = $404,579,660
20% factor 5,014 times $161,786 = $809,159,320

» Since the same Class One tax levy must be raised, the tax rate is recalculated -
for the Residential Class only:

10% factor  $45,807,197 levy divided by $4,269,624,065
. new Class One taxable value

equals $10.73 tax rate

20% factor  $45,807,197 levy divided by $3,865,044,405
new Class One taxable valus

equals $11.86 tax rate
The Commercial/industriai/Personal Property tax rate remains at $9.80 in all cases.

Table 3 shows the resulting tax bills before and after application of the Residential

" Exemption, at 10% and 20% factors, showing the original unadjusted taxable assessed
value at $25,000 intervals. Chart 1a portrays this information graphically, for eligible
parcels only. This presentation must be regarded as an approximation. The table and
chart show that ata startmg taxable assessed value of about $925,000, the impact of the
residential exemption is offset by the rise in the Class One tax rate.. At lower vaiues,
eligible taxpayers have a lowered tax bill. At higher values, the tax bill on parcels eligible
for the residential exemption is higher even after application of the assessed value
exemption.

Table 1 and Chart 1a only portray the effect on parcels eligible for the exemption.
Parcels not eligible for the exemption (projected to number almost 800 parcels) would
face higher taxes in direct relation to the movement of the tax rate:

» ata 10% Residential Exemption, the Class One tax rate increases from $9.80
to $10.72, a tax bill increase of 8.5%;

¢ at a 20% Residential Exemption, the Class One tax rate increases from $9.80
to $11.86, am tax bill increase of 21%. A non-eligible parcel- would have the
same taxable assessed value before and after the Residential Exemption is
applied, the tax bill on this set of parcels would increase by 24%. As this
would include vacant land and apartment buildings, the consequences on this
significant number of parcels would need to be considered carefully.

This projected impact is shown in Chart 1b.



- Whose tax bill would be going up or down?

The Town does not have access to information connecting the assessed value of a
parcel to the occupant's ability to pay. We know of no source for such data. It seems
plausible to many that peopie of greater means live in properties of higher market value,
but this is fundamentally conjecture and it is equally plausibie that there are sizeable
numbers of taxpayers for whom this presumed relationship does not hold.

What do we know? We know that the owners of 78 parcels receive statutory tax
exemptions (applied as a direct tax bill reduction) that are based upon income caps and
asset limitations. Of this well-documented group, two parcels would have higher tax biils
with a 20% residential exemption than without it (Table 4).

We have also been able to generate data from the Town census, identifying parcels with
residents age 85 and older and have analyzed the assessed value distribution of these
properties. The following sketchy picture emerges:

» Of approximately 1500 single family residences with at least one occupant
age 65 or older, about two-thirds are vafued under $800,000 and one-third
are valued over $800,000.

» Condominium owners of any age would typically benefit from lowered taxes,
as condos are predominantly valued less than the Class One average. There
are about 220 condo units with residents age 65 or older. 96% of these units
are valued less than $800,000.

Conclusion
» Very few municipalities are using this available tool to redistribute Class One
property taxes even though it has been available for 26 years.

« Those that are using it seem for the most part to have had an underlying reason that
significantly advantaged all residents at the expense of non-residents, or that
advantaged owners at the expense of transients.

o Those that are using this tool caution about issues of compliance in determining
eligibility.

s Concord's use of this mechanism would benefit some and raise tax bills for others;
we would not be able to ascertain on any factual basis to what extent those facing
higher tax bills possess the means to absorb their increased share of the Town's tax
bill. :

» Redistribution of taxes within the Residential Class (Class One), departing from the
ad valorum foundation of the property tax, echoes the shifting of taxes to the
commercialfindustrial/personal property classes from the Residential Class - a
permitted practice that Concord ended pursuant to a policy decision made by the
Board of Selectmen in 1996.

s The fiscal model presented here is based upon FYO05 assessed values. It could be
anticipated that the impact of the Residential Exemption on particular properties
would fluctuate over time with shifts in the underlying and still required annual market
value assessments.



2 {hvision of Local Services

Exwmeir 1

City & Town Seplember 2002

1 From the Deputy
Rk Comimissioner

| used to describe
unclaimed checks
issued by a munici-
pality. These checks

: are presumed aban-
doned unless claimed by the person
entitled to them within three years
after the date prescribed for payment.
Prior to the enactment of Chapter 550
of the Acts of 1887, unclaimed checks
became the property of the Comman-
wealth. Now, if certain procedures are
{cllowed, abandoned checks may:
revert to the municipal freasury.

Under guidelines set forth by the
Department of Revenue, the treasurer
is required ‘o send a notice to the
apparent owner by first class mail,
where the amount is $10 or more.

. Also, where the amount is $100 or
more; the treasurer must publish a
notice (at least once a wesk for two
consecutive weeks) in a newspaper
in the county of the apparent owner’s
{ast known address, prior to March 1.
The person(s) claiming interest in
unclaimed mornies may do so within
one year of notice. After one year, the
municipality may retain the check and
credil the miscellaneous local receipis.

For reconciliation purposes, il is impor-
tani to note that the treasurer's detailed
listing of tallings must agree with the
accountant's general ledger account
balance at all times. For further infor-
mation cn tailings, refer to M.G.L.

Ch. 200A Secs. 5 and 94; or contact
Joan Grourke at {617) 626-2353.

Joseph J. Chessey, Jr.
Deputy Commissloner

Legal

in Our Opinion

The Residential
Exemption

by James Crowley

There is a mechanism for local officials
to grant a tax reduction to certain tax-
payers in connection with their primary
residences. H is similar to what are
calied homestead exemptions in other
states where some legislatively deter-
mined amount is deducted from as-
sessed property values before the cal-
culation of the property taxes. As part of
the tax classification system, the Legis-
lature in 1979 enacted M.G.L. Ch. 58
Sec. 5C, which becomes effective in
lowns with the approval of the board of
selectmen, and in cities, at the option of
the mayaor, with the approval of the city
council. This is an annual determina-
tion made after the classification public
hearing. By its terms, an exemption of
up to 20 perceni of the average as-
sessed value of all Class One, residen-
tial property in the community may be
granted to avery residential parce! that
is the laxpayer's principal residence as
used for income tax purposes. The De-
partment has interpreted this language
to mean thal a parce! must be used as
the taxpayer's domicile as of January 1.

Whether a parcel qualifies for a residen-
tial exemption is an issue that must be
determined initially by the assessors. It
may depend on where the taxpayer is
domicited. Domicile generally is the
place where a person has his or her
principat legal home. Evidence of domi-
cile can be a-driver’s license, car regis-
tration, federal and state tax returns and
voter registration.

Unlike personal exempticns {velerans,
elderly, etc.), which have a July 1 qualifi-

| cation date, the residential exemption

qualification date is January 1, which is
the same date on which property faxes
are assessed for the upcoming fiscat

~fo~

year. Any change in ownership and oc-
cupancy of the property is not consid-
ered by the assessors in the granting
of the residential exemption. For fiscal
year 2003, the residential exemption
qualification date is January 1, 2002,

By special legislation, the City of Boston
pursuant to Chapter 403 of the Acts of

2000 and the City of Somerville through .
Chapter 257 of the Acts of 2000 are -

permitted to increase the residential ex-
emption to not mare than 30 percent of

the average assessed value of all Class-

One, residential parcels within the com-
munity. In the absence of special legis-
lation, a city or town cannct change the
scope of the residential exemplion.

For fiscal year 2002, the following 11
communities operated with the listed
residential exemption: Boston {30 per-
cent); Broakline (20 percent); Cam-
bridge {20 percent}; Cheisea (20 per-
cent); Marlborough (9 percent);

"Nantucket (20 percent); Somerset (10

percent); Scmerville (30 percent); Tis-
bury (20 percent); Waltham (20 per-
cent); and Watertown (20 percent).

if a community adopts the residential
exemption, the residential tax rate is in-
creased. The residential class of prop-
erty must siill raise the same amount as
it would have raised without the shift,
Consequently, all residential parcels
would be taxed at a higher rate, The

- taxable value of a residential parce!

mesting the requirements of M.G.L. Ch.
59 Sec. 5C is reduced by the amount
of the residential exemption pricr to the
issuance of the actual tax bills, The ef-
fect of the residential exemption is to
allocate the tax burden within the resi-
dential class by lessening the tax bur-
den of taxpayers with lower valued
parcels, and shifting those taxes onto
ownsers of more expensive residential
properties and residential vacant land.
conticued on page sk -
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hverage Single-Family Tax Bills
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Figure 1

munities with higher assessed values
have high average tax bills. in FY02, the
five communities with the highest aver-
age tax bills are Weston ($9,893), Sher-
born ($8,315}, Lincoln {$8,163), Carlisle

- {$7.913}, and Dover {$7,418). Based
on the average assessed value for
these same communities, they ranked
as follows: Weston (2}, Lincoln (3),
Dover {4), Sherborn (14} and Carlisle
(17). ©n the other side of the spectrum,
the communities with the five lowest
average tax bills were Rowe ($372),
Erving ($502), Tolland ($771), Hancock
{$808) and Florida ($850). However,
thera is not a strong correlation between
these tax bills and their average as-
sessed values because these commu-
nities ranked 316th, 333nd, 266th,
267th, and 330th, respectively.

agideniial Exsmption

The highest average singie-family as-
sessed community was .Chilmark.

Chilmark’s average assessed valus was

over $1.375 million, but it ranked 191st
for average tax bill. Communities on the
Cape and Islands tend to have high as-
sessed values but lower tax bills due to
the large number of seasonal properties
whose residents have a lower demand
for services. In the top 20 communities
for average assessed value, seven
were Cape or Island communities.

On average, the statewide values In-
creased 14.2 percent between FY01
and FY0Z. Only 120 {35 percent) com-
munities showed increases that were
above the statewide average increase.
Osk Bluffs has the highest assessed
value increase of almost 82 percent.
There were 137 {40 percent) communi-

ties whose average property value In-
creases were below the CF1 growth of
4.43 percent for FY0Z. Of the remaining
83 (25 percent) communities, the aver-
age assessed value increases ranged
hetween 4.5 and 13.7 percent.

The Division further analyzed the slate-
wide average assessed value data by
comparing it to OLS' community recerti-
fication schedule.! in the group of com-
munities above the statewide increase

* average of 14.2 percent, all but 21 were

communities that performed a recertift-
cation of values in FY02. Furthermore,
all 36 communities that had increases
of over 30 percent just completed are-
certification in FYQ02. In the communities
whose growth was helow the CPI, all
but ong were non-certitication commu-
nities, and in the mid-range cormmuni-
ties, the majority (69 percent) of them
wete also non-certification communities.
Despite an increasing number of com-
munities performing interim year as-
sessed value adjusiments (March 2002
City & Towr), many stili do not. It is im-
portant to perform interim year adjust:
ments because it helps communities
fulfill the slate requirement lo maintain
fuil and fair cash values. It also mini-
mizes large fluctuations in assessed
values in both increasing and decreas-
ing markets, but has no real impact on
average tax bills. B

1. This information may be founa on the DLS websile

unger the Municipal Cata Bark's Socioeccnomic
infurmation, in a spragdshee! filled 9040 «ls,

cenlinued trom page hwo

If the residenlial exernption does not ap-
pear on the actual tax bill for the fiscal
year, an application for a residential ex-
emption can be filed within three months
ater tha date on which the tax bill was
sent. | the application for a residential
gxemption is denied, there can be an
appeal to the Appeliate Tax Board in the
same manner as a denied abatement
application can be appealed.

The Dépariment has recéived many in-
quiries from assessors regarding the el
igibility of certain taxpayers to receive
a residential exemption. Often, these
questions concern trust ownership. Or-
dinarily, an individual whose property is
held in trust will not qualify for a residen-
tiad exemption. The Appeals Count, rely-
ing on the landmark Suprema Judicial
Court cass of Kirby v. Assessors of
Mediord, 350 Mass. 386 (1966), denied
the residential exemption where the ap-

-7~

plicant oy had a beneficial intersst
under a nominee trust. The Appeals

, Court interpreted the term "laxpayer” in
M.G.L. Ch. 59 Sec. 5C to mearn the as-
sessed owner of the property, Since
the applicant was not a trustes under a
recorded instrument, he lacked legal
title and was not eligible for the resi-
dential exemplion. Moscatiello v. As-
sessors of Boston, 36 Mass, App. Ct.
622 (1994). W&




Town of Brookline | E/Y”’G IT 2

Board of Assessors

333 Washington Street
Brookline, MA 02445
(617) 730-2060
FAX (617) 739-7572
E:mail: assessors@town.brookline.ma.us

November 3, 2004

David Burgess, MAA
Principal Assessor
Town Hall

4 Boltwood Ave
Amherst, MA. 01002

RE: Residential Exemption
Dear Dave:

The Town of Brookline instituted the "Residential Exemption" MGLc 59 Section 5, clause 5C in
1982 Briefly you must own and occupy the property as your principal residence as of January 1
in each fiscal year. If adopted you must review all residential property as to its ownership as of
January. 1 in each fiscal year. The property must be the taxpayers "principal place of residence”.
Therefore, in year one documents must be produced to show that the property mects that
requirement which includes the following:

1) State and federal income tax form. The top portion preferably with the mailing label.
2) Motor vehicle excise registration ' S

3) Driver's license

4) Utility bills as of January 1.

5) Bvidence of voter registration.

" Not every one will have all of these documents. If a person pays tax from the address it is
usually a good indication that this is their principle residence, however, some people have a few
residences and pick the one where it is more advantageous to pay tax. At that point motor
vehicle and voter tegistration becomes important. In college communities (we have several
universities) it is problematic because sormetimes parents buy condominium units for their
children to live in, to take advantage of tax deductions while the children are in school. Ifthe
parents own the property and don't live in it, obviously they don't qualify. However, after
learning of the Residential Exernption (in Brookline it was $139,870 off the value in FY 2004)
the parents will transfer the property to the child for the remainder of the school term.  Generally
these children don't pay tax because they are claimed on the parents return, so they submit car
registration and voter's registration. Sometimes they don't vote or drive. Reviewing theseis a

— 8-



hproblem. Some will get the exemption some won't . This exemption uniike other statutory
exemptions has many gray arcas, which brings me to properties held in trust.

With properties held in trust the person must be the Trustee, and have "sufficient beneficial
interest” Court cases on this are vague. As far as the Department of Revenue is concerned a
person cannot be the trustee of the main trust and have another trust hold the beneficial interest
even if the trustee of the second trust is the same person and the owner occupant. There has
been no case law on this. Every community handles this differently. It would take another
page for me to describe the review criteria for these documents. ‘

This is just the first year. Every year when a property changes hands, you must mail new
Residential Exemption applications to the new owners. If the property doesn't change hands or
jsn't put into a Trust or doesn't change its mailing address the Residential Exemption stays in
place from year to year. However, we have about 2,000 sales a year and we must send out 2,000
new applications a year to ensure that the new owners actually qualify.

Part of the reason this is necessary is because we have 8,000 condominiums. These have the
lowest sales prices. Since the Residential Exemption takes into consideration the value of the
entire residential class, the lowest valued properties receive the greatest benefit. The very high
end properties receive no benefit from this at all. Therefore, we have people "watching" who

gets the exemption and neighbors are quite happy to turn other neighbors in. If the Assessors
aren't diligent in qualifying new people taxpayers become very upset with the process. '

We have 14,000+ residential parcels and three people who work on this.. It is incfedibly time
CONSUMINg,. ,

If you need any other information, just call.

Very truly yours,

Linda MacDonald
Assistant Assessor




DEPARTMENT OF REVENUE
TAX R_ATE RECAPITULATION
of

. CONCORD

. TAX RATE SUMMARY .
Ia. Total amount to be raised (from Ile}

Ib. Total estimated recc1pts and other revenue sources (from IHc)
Ic. Tax levy (Ia minus Ib)

Id. Distribution of Tax Rates and levies

City/Town/District

THE COMMONWEALTH OF MASSACHUSETTS

_FISCAL 2005

5,648,036.24

$ 50,147,585.05

Board of Assessors of CON CORD

QORI G Sl

(b) (c) (d) (e) - (f)
cLass | porcoge | cacipaeent | bwass | SR | Loy i
{from LA-5) in col (b) {from LA-5)
Resldential 01.3448%| 45.807,211.27 | 4674203725 |  9.80 45,807/196.51
Exempt_
Open Space 0.0000% 0.00 0
Commercial 74347%| 357787975 | 365080287 |  9.80 " 357787501
. Exempt ‘
Industrial 0.6776%|  339,800.04 34,673,600 9.80 330,801.28
 SUBTOTAL 99.1571% 5,073,966,612 49,724,872.80
Personal 0.8429% 422,683.99 43,133,803 9.80 422 712.25¢ .
TOTAL 100.0000% .5,117,100,515 50,147,585.05

Exman— 3
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979-318-3070

Tel. No.

Do Not Write Below This Line - For Department of Revenue Use Only

Reviewed By

Date
" Approved:

Director of Accounts

— 10—

Date

This form approvad by
Commissloner of Revenue
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Table 2

The Residential Exemption Math

Concord Residential Properties -- FY05

-2~

estimated estimated
Total # of percent -number of
parcels eligible parcels eligible
Mixed Use 32 0% -
Single Family 4,629 85% 4,398
Condominium 601 90% 541
2-Family - 126 50% 63
3-Family | 5 50% 3
Multiple Use 9 100% 9
Apartments : 25 0% -
Vacant Land 366 0% .
5,793 5014 | 87%
Estimated number of Class One parcels ineligible 779
Class One total assessed value $4.674,203,725
Class One average assessed value $806,871
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